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Claims 21 and 23-25 are rejected under 35 U.S.C 1 12, first paragraph for containing 
New Matter. As disclosed, the specification only recites that the substances to be placed in a 
container are edible particulate candy material. The claims are non-enabling and contain New 
Matter for the phrase edible fluent non-gaseous substance, which is readable on liquids for which 
there is no disclosure in the specification as originally filed. Claims cannot be amended to recite 
materials, which are broader than originally disclosed. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-14 and 21-25 are rejected under 35 U.S.C. 103(a) as be;ing unpatentable over 
Hunter (GB £ 356) and Martindale 0797), further in view of Coleman ('884) and Hoeting et al 
('870) or vice versa, i.e. Coleman and Hoeting et al in view of Hunter and Martindale, both for 
the reasons fully and clearly detailed in the Office action mailed April 1, 2003 , Paper No. 4. 
Newly added claims 21-25 are also rejected for the reasons given in Paper No. 4. 

All of applicants' remarks filed July.3, 2003, Paper No. 5 have been fully and carefully 
considered but are not found to be convincing. On page 4 of the amendment, it is stated that 
since original claim 1 was rejected under 35 USC 102 but not under 35 USC 103, it is 
understood to be considered non-obvious. This is a misunderstanding of the Patent Laws. If 
claim language is found to be anticipated by a reference it is also obvious and, one does not 
make a separate rejection under 35 USC 103 obviousness unless the claim language can be 
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interpreted differently so that there is a question whether the reference truly anticipates the claim 
language. In any case, once the claim language is amended, the claim is subject to further 
examination and review relative to 35USC102 and/or 35USC103. 

In regard to the comments on page 5, as applicants admit, they are not the inventors of 
funnel containing containers. They are also not the inventors of containers, which have funnels 
for the specific purpose of preventing spillage of contents from the containers wherein the 
containers can contain particulate materials. Thus, it was known to provide particulate- 
containing containers with a funnel means to prevent spilling of the contents if the container is 
knocked over or angled. These teachings, such as Hunter and Martindale, are seen to be generic 
teachings fairly applicable to any particulates, edible or non-edible. That is, it is not the edibility 
of the particulates which make them spillable, it is their flowability and the art teaches one to 
provide a funnel to prevent this problem. As also discussed previously, applicants are not the 
first to recognize edible particulates share this spillage problem which, of course, is not 
surprising since it is a flowable material like other particulates. The combination of references, 
substituting one conventional flowable material for another, or one conventional container for 
another, is thus seen to have been unequivocally obvious. Applicants appear to attempt to 
counter the prima facie case of obviousness by showing several examples of commercial 
products and arguing that none of them used a funnel-containing container to prevent spillage. 
Obviously, if one reference had both the funnel and the specific conventional particulate, the 
rejection would have been under 35 USC 102 (anticipation), not 35 USC 103 (obviousness). To 
argue that no one reference teaches the invention is thus not convincing and not the test for 
patentability. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 3 7 CFR 1.13 6(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1. 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication from the examiner should be directed to 
Steven Weinstein whose telephone number is (703) 308-0650. The examiner can generally be 
reached on Monday-Friday from 7:00 a m to 3:30 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (703) 308-3959. The fax phone number for the 
organization where this application is assigned are (703) 872-9310 for regular communications 
and (703) 872-93 1 1 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0661. 

S. Weinsteih/dh 
September 17, 2003 



STEVE WEINSTEIN 
PRIMARY EXAMINER ( /U( 





